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Introduction 

[1] The petitioners, Reverend Dr William Philip and 26 others, are ministers and church 
leaders of Christian churches of various protestant denominations, including the Free 
Church of Scotland (Continuing), the United Free Church of Scotland, the Baptist Church 
and others. They challenge, by judicial review, the lawfulness of the enforced closure, in 
January 2021, of places of worship in Scotland. That closure was a response by the 
respondents, Scottish Ministers, to the risks posed by Covid-19, and specifically the new 
variant B.1.1.7 which emerged towards the end of 2020. The case raises two issues: (1) the 


extent, if any, to which the respondents have the constitutional power, at common law, to 


orders sought, as they are entitled to do, not least as for the time being, the Regulations 
remain in force. 

[4] There is an additional party, Canon Thomas White, a Roman Catholic priest. On 

26 February 2021 I allowed him to participate in the process, as a person directly affected by 
the issues raised in the petition. Since the case was already at an advanced stage by that 
time, I did not allow him carte blanche to raise all arguments he might have raised had he 
been involved from the outset. Instead, he was limited to addressing the issues already 
before the court. He nonetheless elected to enter the process on that basis, rather than to 
raise his own petition. The additional party supports the petitioners, and the orders they 
seek. He provides an additional perspective in relation to Roman Catholicism, both in 
relation to the constitutional issue, and the ECHR one. 

[5] The essence of the petitioners’ case is that an integral part of Christianity is the 
physical gathering together of Christians for prayer, proclamation of the gospel, the 
celebration of communion and the administration of the sacrament of baptism. The essential 
physical element of these aspects of their faith is absent from virtual, internet events. The 
petitioners maintain, first, that the Regulations are ultra vires (that is, that the respondents 
lacked the power to make them) insofar as they contravene the historic freedom of churches 
in Scotland to practise religion and threaten the independence of the church; and, second, 
that the Regulations are in any event unlawful because they amount to a disproportionate 
infringement of the petitioners’ human rights, under articles 9 and 11 of ECHR, to freedom 
to manifest their religious beliefs and to freedom of peaceful assembly. 

[6] The respondents do not dispute that the petitioners’ religious beliefs (and those of 
the additional party) are genuinely held; nor that the Regulations interfere with the 


manifestation of those beliefs; nor that articles 9 and 11 are engaged. However, they argue 


“(a) in relation to infection or contamination generally or in relation to particular 
forms of infection or contamination, and 
(b) so as to make provision of a general nature, to make contingent provision or to 
make specific provision in response to a particular set of circumstances.” 
Such regulations may, in terms of paragraph 1(3)(c), include provision: 
“imposing or enabling the imposition of restrictions or requirements on or in relation 
to persons, things or premises in the event of, or in response to, a threat to public 
health”. 
[10] Regulations under the 2020 Act may not include provision imposing a restriction or 
requirement unless the respondents consider, when making the Regulations, that the 
restriction or requirement is proportionate to what is sought to be achieved by imposing it 
(schedule 19, paragraph 2(1)). Paragraph 5(2) permits the creation of offences, and 5(4) 
makes provision for the maximum penalties which may be imposed, being, on summary 
conviction, imprisonment for a period not exceeding 12 months or a fine not exceeding the 
statutory maximum (£10,000) or both, and on conviction on indictment, imprisonment for a 
period not exceeding two years or a fine or both. 
[11] As regards regulations made by the respondents, paragraph 6(1) of schedule 19 
provides that they are subject to the affirmative procedure, but by virtue of paragraph 6(2), 
paragraph 6(1) does not apply if the respondents consider that the Regulations need to be 
made urgently. Sub-paragraph (3) provides that in such circumstances the Regulations: 
“(a) must be laid before the Scottish Parliament; and 


(b) cease to have effect on the expiry of the period of 28 days beginning with the 
date on which the regulations were made unless, before the expiry of that 


ny 


period, the regulations have been approved by a resolution of the Parliament. 
[12] As introduced (and as currently in force), the Local Levels Regulations set out five 
protection levels (Level 0 to Level 4) which are designed to apply increasing levels of 
protection from the virus in local authority areas according to prevalence, the risk to 


communities and the need to protect the NHS. Level 4 was and is the most restrictive level. 


themselves with Test and Protect, which is designed to prevent spread of Covid-19 in the 
community; to keep a temporary register of those attending to support contact tracing; and 
to carry out a risk assessment. It is not disputed by the respondents that when places of 
worship were allowed to reopen after the first lockdown in 2020, compliance with the 
guidance which applied to places of worship was good. 

[13] As introduced, the Local Levels Regulations also required various specified premises 
within a Level 4 area to close (regulation 1). The specified premises did not include places of 
worship, which were permitted to continue to open, subject of course to regulation 8 and to 
the guidance. Those regulations also imposed a prohibition on public gatherings indoors in a 
Level 4 area, unless (among other exceptions) the gathering was for the purpose of attending a 
place of worship (schedule 5, paragraph 11(1)(b)(iii)). The Regulations likewise prohibited 
outdoor gatherings in a Level 4 area, unless (among other exceptions) the gathering was for 
the purpose of attending a place of worship (schedule 5, paragraph 12(1)(d)(iii)). 

[14] The Local Levels Regulations also provide that they must be reviewed at least every 
21 days (regulation 8(1)). As soon as the respondents consider that any restriction or 
requirement set out in these regulations is no longer necessary to “prevent, protect against, 
control or provide a public health response to the incidence or spread of infection”, they 
must revoke that restriction or requirement (regulation 8(2)). 

[15] The Local Levels Regulations are also time-limited: currently, they are due to expire 
on 30 September 2021 (regulation 9(1)). The expiry date has already proved to be something 
of a moveable feast, in that the original date for expiry of the Regulations was 31 March 
2021, this date having been amended by subsequent regulation. 

[16] On6 January 2021 the respondents made the Regulations. They apply to Level 4 


areas. They require a person who is responsible for a place of worship to close that place of 


person living in a Level 4 area must not leave the place where that person is living. 
Paragraph 18 provides examples of reasonable excuse for leaving that place for the purposes 
of regulation 5(4). The list does not include attendance at a place of worship, (although as 
the respondents point out, it is simply a list of examples, albeit a lengthy one, rather than an 
exhaustive list of what is deemed to be a reasonable excuse). 

[18] Regulation 5 of the Local Levels Regulations provides that it is an offence for a 
person to contravene any of the restrictions or requirements in schedule 5 (with certain 
exceptions, including paragraphs 8(1)(b) and 9). A contravention of a direction or failure to 
comply with an instruction or prohibition, under regulation 4 is also made a criminal offence 
by regulation 5(3). It is a defence under regulation 5(4) to show a reasonable excuse. Any 
person committing an offence is liable, on summary conviction, to a fine not exceeding the 
statutory maximum, currently £10,000: regulation 5(5). Alternatively, a fixed penalty notice 
may be issued under regulation 7, the first such notice imposing a penalty of £60 with 
subsequent penalties doubling, to a maximum of £960. 

[19] There are exceptions from the requirement to close premises. Thus, while the Local 
Levels Regulations require, by regulation 1, the closure of all “listed businesses”, including 
for example, cinemas, sports stadia and conference centres, that requirement does not 
prevent the premises being used for any purpose requested by (again, for example), a health 
board or the Scottish Courts and Tribunals Service (regulation 1(3)(d)), thus allowing 
premises which would otherwise be closed to be used for certain purposes, such as the 
administering of vaccines, or the conduct of remote jury trials. Additionally, while retail 
premises must close, by virtue of regulation 2, that requirement does not apply to retail 
premises deemed essential, including food retailers, pharmacies, funeral directors, bicycle 


shops and off-licenses (regulation 2(3)). 


11 


graded scheme whereby a person breaching the Regulations would first be required to go 
home in terms of regulation 4, following which a fixed penalty notice (or successive notices) 
would likely be issued under regulation 7, with prosecution only being resorted to as a last 
resort. I accept that if an individual slipped into a church which happened to be open as a 
food bank (say) for a short period of private prayer (which would be an offence, in terms of 
the Regulations) such a person would likely receive no more than a fixed penalty notice. On 
the other hand, were any of the petitioners to open their churches every Sunday, in open 
defiance of the Regulations, then it is difficult to envisage that being dealt with by any 
means other than prosecution. It is worth pointing out that the fine which may be imposed 
on conviction is the statutory maximum of £10,000, twice as much as the highest fine on the 
standard scale. Perhaps, rather than using the pejorative term “criminalising worship”, it is 
sufficient for present purposes simply to note that any person who breaches the Regulations, 
either by opening a place of worship, or by assembling with others for the purposes of 
worship, would be committing a criminal offence and to leave the matter there. I accept that 
the aim of the Regulations is not to criminalise worship per se but the fact can hardly be 


denied that they may have that effect. 


Factual background 

General 

[22] To place the objections to the Regulations in context, it is necessary to rehearse the 
background in some detail. I will set out: the current state of knowledge about Covid-19; 
the history of the respondents’ response to the pandemic including the basis for their 
decision-making to date; the legislative history in relation to places of worship in Scotland 


(and elsewhere); the emergence of the new variant, and the governmental response to it, in 
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high and low risk factors, see SAGE paper, SARS-COV-2 Transmission Routes and 
Environments, 22 October 2020 table 1 (number 7/12 of process). Mortality and morbidity as 
a result of Covid-19 increase with age and so demographics are also relevant in considering 
the risks which arise from any given setting. Since the outbreak of Covid-19 in 2020, 

over 7,500 people have died in Scotland from Covid-19 within 28 days of having first tested 
positive for SARS-CoV-2 (number 7/30 of process) and, according to the same measure, 
over 124,000 people have died in the United Kingdom taken as a whole. To put the Scottish 
figure into the context of the new variant, approximately half of all deaths to date have 
occurred since the end of November 2020. The new variant is now the dominant strain in 
Scotland. The SAGE paper just referred to also states that understanding where 
transmission takes place and the modes of transmission is a “very challenging” task - note: 
not impossible - and is more difficult in settings such as public spaces where contact tracing 
is very limited. Again, there is a corollary, which is that where contact tracing is possible, 


identifying the place and mode of transmission will be, at worst, less challenging. 


The basis of and Governmental structure for decision-making 

[24] Scottish Government decision-making in relation to the pandemic is based on clinical 
evidence, expert advice, and a balanced assessment of the risks: see Scotland’s Strategic 
Framework (23 October 2020) (number 7/6 of process). This Framework was updated in 
February 2021 (number 7/19 of process). The updated version repeats what was in the 
earlier one, that the government’s strategic intent is to suppress the virus to the lowest 
possible level and keep it there whilst striving to return to a more normal life for as many 
people as possible: page 4. Information, data and advice are obtained from a variety of 


external and internal resources and considered in various different ways. Data on the 


15 


The governmental and legislative public health response, with particular regard to places of 
worship 

[26] | Covid-19 was declared to be a pandemic by the World Health Organisation on 

11 March 2020. On 13 March 2020, the first death attributable to Covid-19 was confirmed in 
Scotland. On 17 March 2020, the First Minister in a statement to the Scottish Parliament 
announced stringent public health measures directed to reducing transmission of the virus, 
including minimising social contact as much as possible and working from home. On 

19 March 2020, the Cabinet Secretary for Communities and the Chief Medical Officer (CMO) 
wrote to faith leaders urging them to suspend communal worship and prayer in places of 
worship. The CMO and the Cabinet Secretary for Justice wrote on 19 March 2020 to Muslim 
communities, encouraging the closure of mosques. Most if not all places of worship closed 
on or around 20 March 2020 on a voluntary basis. 

[27] On 26 March 2020, legal restrictions on movement and gatherings came into force: 
The Health Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020 (SSI 2020 

No 103). As a result of regulation 4(6) of those regulations, places of worship were required 
by law to close except for certain permitted uses (funerals; broadcasting an act of worship; 
or providing essential voluntary services or urgent public support services: regulation 4(7)) 
subject to minimum distancing requirements. Similar provisions (including criminal 
sanctions) were in force as regards places of worship for similar periods in England, Wales, 
and Northern Ireland. Regulation 5(1) of SSI 2020 No 103 put the ‘stay at home’ requirement 
into law. On 23 April 2020, the Scottish Government published its Framework for Decision 
Making setting out its approach to making decisions about transitioning out of the lockdown 
restrictions then in force. The Scottish Government published Further Information and 


Supporting Evidence on 5 and 7 May 2020 respectively. 
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publication that “places of worship can safely remain open with restricted numbers”, subject 
to evidence-based review: page 47. It states, at page 3: “There is no acceptable number of 
people we are willing to let become infected”, although this phrase has been dropped from 
the February 2021 version. 

[32] On 2 November 2020, SSI 2020 No 318 was revoked and replaced by the Local Levels 
Regulations. In Scotland’s Strategic Framework, Level 4 is described as entailing “measures 
[which] would be designed to be in place for a short period, to provide a short, sharp 
response to quickly suppress the virus”. None of the levels of protection provided for the 
closure of places of worship. In contrast, in England and Wales during what is commonly 
referred to as the ‘second lockdown’, places of worship were closed for communal worship 
from 5 November 2020 to 2 December 2020. As with the first lockdown, similar criminal 


sanctions for breaches of the relevant public health regulations applied there. 


The new variant 

[33] In December 2020, evidence began to emerge of a new variant of SARS-CoV-2 with 
increased transmissibility. Information was received by the Scottish Government from 
SAGE (number 7/10 of process, discussed below) which identified that the new variant 
(B.1.1.7) was estimated to have an increased rate of transmission of between 40-70%. Ata 
meeting attended by, among others, the First Minister and Professor Leitch on 16 December 
2020, advice was received from Professor Sir Jeremy Farrar, a British Medical researcher, 
who is currently part of SAGE, that, whilst much was unknown about the new variant, what 
was known showed that there was clear justification for strong measures - closing down as 
many premises as possible as soon as possible - being taken at the earliest point. The 


minutes of this meeting have not been produced. 
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[36] Also on 23 December 2020, the Faith and Belief Team sent an internal email 

(number 7/33 of process) in response to a request to advise on the implications of the First 
Minister deciding to opt for full closure of places of worship. After noting that the projected 
move of most of Scotland into Level 4 on Boxing Day would in any event entail a significant 
reduction in gatherings at places of worship, the recommendation was that the extension of 
Level 4 and associated reduction of the cap on places of worship across Scotland from 50 

to 20 (a cap which existed only in guidance) would on a Four Harms assessment represent 
the most proportionate response to concerns around the exponential growth in COVID 
infections. The reasons given were: an absence of any evidence of COVID transmission at a 
place of worship in Scotland capped at 50, let alone 20; the restriction of the right to 
religious freedom was recognised to be a significant step; and what is described as 
“stakeholder pushback” on existing caps from certain faith groups. 

[37] Also on 23 December 2020, a weekly report from Public Health Scotland was 
published (number 7/13 of process) reflecting data as at 21 December 2020. The weekly 
reports from Public Health Scotland include information from contact tracing “Test and 
Protect’ interviews which seek to identify the places which an individual who has tested 
positive has visited in the 7 days prior to symptom onset (or date of test if asymptomatic). 
The information is primarily used for tracing purposes and cannot positively identify where 
transmission took place. It can, however, be used to identify potential sources of exposure. 
The data from the 23 December 2020 report identified that, in the week ending 20 December 
2020, 45 individuals who had tested positive had visited a place of worship and prayer: 
page 20. The equivalent information published on 7 January 2021, reflecting data as at 

4 January 2020 and so the period after Christmas, showed that figure had increased to 110: 


number 7/14 of process, page 20. 
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attended a sports event or caught a train than had gone to a place of worship, but in that 
week the figure for worship and prayer remained low in comparison with other activities. 
[40] On29 December 2020 a Scottish Government internal memo (number 7/34 of 
process) was submitted to the Cabinet Secretary by the Connected Communities team, its 
stated purpose being to outline the options for tightening of restrictions on places of 
worship at protection Level 4. The memo recorded (at paragraph 16) that the Scottish 
Government had been notified of only one small outbreak with a church in Lanarkshire, 
involving two individuals. A caveat was given, that there may have been more outbreaks of 
which the Government had not been notified, but the caveat was itself qualified by a 
recognition that even if there had been more outbreaks, they remained low, officials 
believing that there was a strong adherence to the guidance already in place since July 2020. 
Four options were set out. Option A was for no change to the current Level 4 position, 
which would result in restricted numbers of up to 20 people being able to attend a place of 
worship in Level 4 areas. This option, it was said, would reduce the (already low) risk of 
transmission still further, and was the recommended option. Option B was to restrict the 
number of people permitted to attend. This option was not recommended, on the grounds 
that it would lead to confusion, would potentially discriminate against places of worship 
that usually catered for larger congregations and that 20 was assessed to be the minimum 
number that stakeholders were likely to accept for meaningful attendance. Option C was to 
restrict attendance at places of worship to individual prayer. This option was not 
recommended, on the grounds that it could lead to accusations of bias. Option D was to 
fully restrict the operation of places of worship. It was recommended only in the instance 


that there was agreement that to do otherwise would: 
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high impact on harm 1, whereas private prayer would have a more modest impact (“quite 
low”). This email proceeded on the basis that 800,000 people regularly engaged in 
congregational worship. This asserted figure falls to be contrasted with what was stated 

in the Four Harms assessment number 7/60 of process, which stated that “up to” 

800,000 people regularly attend places of worship (later in the same document it is said that 
“a decreasing proportion of the population attend places of worship”). 

[44] Since the assertion that 800,000 regularly engage in worship can plainly not be 
justified by the statement that “up to” that number do so, it is worth taking a moment to 
look at where that figure, whether as an estimated actual number or simply as a maximum, 
comes from. The issue is dealt with by Robert Marshall, at paragraph 9 of his affidavit, 

in which he, too, queries the 800,000 figure. He refers to a report published in 2016 
(number 7/48 of process) which estimated that there were around 390,000 regular 
churchgoers in Scotland of the Christian faith (which represented the vast majority of those 
who attended places of worship). Even if one were to assume that every single person of 
those who professed other faiths regularly attended their respective places of worship, the 
total number attending places of worship regularly would still, based on the figures quoted 
by Mr Marshall at paragraph 8, come in at fewer than 500,000. He tells us that he sought 
clarification from the author of the 31 December email as to where the figure of 800,000 had 
come from. The answer given was that according to 2011 census data, over 2.9 million 
people in Scotland had affiliated themselves with a religious group, but that is a far cry from 
saying that between a third and a quarter of those people attend their place of worship 
regularly. Mr Marshall goes on: 


“whilst the exact number of practising individuals was unknown, using Census, 
ONS and Scottish Church Census figures that census estimated that at that time there 
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could not be conferred by other means (such as advice from the church itself not to attend), 
it is surely going too far. 
[47] The next significant piece of advice was contained in a submission by the Director of 
Outbreak Management to the First Minister dated 31 December 2020 (number 7/62 of 
process). Under the heading “Further measures” this confusingly states: 
“Further measures are in development and could be implemented shortly, in the 
light of four harms analysis, through changes to law and guidance. These have all 
been discussed with relevant policy leads across the SG, and most but not all, have 
been agreed. They include: 
e Prohibition of/ further restrictions on weddings; 
e Prohibition of/ further restrictions on funeral wakes; 
e Closure of places of worship 
e Some further business closures, such as ski centres.” 
The confusing aspect is that it is not clear whether the four measures listed are among those 
which have been agreed, or are the things which have not been agreed. In any event, 
nothing which has been produced by the respondents shows that closure of places of 
worship had been agreed by the “policy leads” by that stage. The confusion is perhaps 
clarified in Annexe A to the submission which lists three options for restricting places of 
worship (option A which previously was recommended, is not presented as an option). 
What was previously option B - restricting numbers - was not recommended because (a) it 
might cause confusion if it were different from the number permitted to attend weddings 
and (b) it might be “seen to” further discriminate against places of worship that usually 
cater for larger congregations. Option C - private worship was not recommended, because it 
was seen to be unfair to faiths for whom individual prayer was not established practice. The 


option that places of worship be unable to admit worshippers, even for individual prayer or 


contemplation, was recommended, the advice stating: 
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allow for other exceptions. Alternatively, if the Deputy First Minster’s intention was to state 
the then-existing law, then his statement was inaccurate. 

[50] On4 January 2021, the Scottish Government published a paper titled State of the 
Epidemic in Scotland (number 7/9 of process). That paper identified that in the week to 

4 January 2020, a step change had occurred in the incidence and prevalence of the virus 

in Scotland (including a doubling of daily case numbers, and a 65% increase in the 
cumulative 7-day incidence rate) which was anticipated to lead to increased hospital 
admissions and mortality, even with nationwide Level 4 restrictions: page 1. The paper 
stated that the rapidly increasing dominance and case rate of the new variant in Scotland 
was expected to increase further in line with the situation in south-east England and 
London, where over December the case rate per 100,000 of population had, respectively, 
increased by nearly four and over five times the case rate at the start of that month. Those 
increased rates of infection were in spite of significant public health measures to try to curb 
the spread having been introduced: page 2. At that stage, London and the south-east of 
England were already in the highest ‘tier’ of restrictions applicable at that time. Modelling 
evidence (summarised in the ‘State of the Epidemic in Scotland’ paper) was prepared by 
Professor Roger Halliday, the Scottish Government's Chief Statistician and Data Officer. It 
suggested that, even under the new nationwide Level 4 restrictions, the effect of the new 
variant would lead to a substantial increase in cases in Scotland and an increase, beyond 
capacity, in hospital and ICU bed demand: (number 7/9 of process) - in short, to the NHS 
being overwhelmed. 

[51] The proposals were subsequently approved by Cabinet on 4 January 2021 and on 
that day the First Minister gave a statement to the Scottish Parliament (number 7/24 of 


process) in which she announced the re-introduction of lockdown restrictions in Scotland 
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of leaders of the Catholic church. We are able to exercise that right safely within our 
own home. Therefore, our rights are in no way constrained by the restrictions [emphasis 
added].” 


[55] At the same meeting, Professor Leitch stated: 


“From last week’s test and protect data, we know that 120 people went to places of 
worship during their infectious period. That creates a risk that I am unwilling to 
take in relation to my advice to decision makers. The decision makers then choose 
what to do with that advice - that is their job. However, I am afraid, particularly 
because of the broad demographic of people who attend places of worship - people 
of all ages, with all types of diseases - that we cannot protect those individuals 
robustly enough, so at this point in the pandemic, closing places of worship is the 
right thing to do.” 


[56] | When then asked for data in relation to each area of Scotland, and what evidence 
there was that the virus has spread as a result of worship service being held, Professor Leitch 
replied: 


“T should add that the data that Mr Lindhurst seeks is impossible to get - it is 
unavailable. I cannot tell you where everybody got the virus. Every sector asks for 
exactly that data. All that I can tell you is where people were during their infectious 
period. I cannot tell you that they passed it on to Frank or Mary, or that they got it 
from Frank or Mary, because of the incubation period of the particular infectious 
agent. Just as the hospitality industry seeks that data, so do those who advocate - 
like me - for places of worship. That data is unavailable.” 


[57] And finally, the Deputy First Minister again: 
“Tt is ultimately for ministers to make decisions on the steps that we believe are 
appropriate in trying to interrupt circulation of the virus. Fundamentally, a range 
of options are available to us in terms of steps that we can take, and ministers are 
ultimately accountable for the steps that they take. That is what we do with the 
advice that is provided to us by advisers such as Professor Leitch; we reflect on 
that advice and we take decisions accordingly.” 

Events since 8 January 2021 

[58] On 18 January 2021, the Cabinet Secretary for Communities and Local Government 


wrote to Scotland’s faith and belief communities about the restrictions contained in the 


No 11 Regulations. The Cabinet Secretary stated that she understood and appreciated 
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accept that there has been an interference with the petitioners’ right to manifest their 
religion. On the other hand they repeatedly assert that worship is possible on-line, a 
position which is maintained in their answers to the petition at answer 30; and they aver in 
answer 28 that “churches continue to engage in collective worship, prayer and pastoral care 
albeit by different means”. See, too, the Deputy First Minister’s comment to the Covid-19 
Committee, referred to at para [54] above, that “our rights are in no way constrained by the 
restrictions”. Additionally, in a submission which appeared to rile Mr O’Neill for the 
additional party, counsel for the respondents submitted that private prayer in a church was 
not required because individuals could pray alone, anywhere. 

[60] In support of their respective positions, I have been presented with a welter of 
material on behalf of the petitioners, and the additional party. The material founded upon 
by the petitioners includes a report by Martin Parsons (number 6/4 of process), who I accept 
has the necessary experience and expertise to be an expert witness. I also have letters from 
several of the petitioners (numbers 6/9 to 6/17), commenting, among other things, on the 
essential features of the concept of worship in their faith. (I have been careful to discount 
any expressions of opinion on the proportionality of the Regulations, and on whether or not 
Covid-19 poses a risk to the health of those who catch it.) I accept from these that central to 
the Christian faith practised by the petitioners is the importance of physically congregating 
to undertake corporate worship; communion; baptism; and congregational ministering 
through spiritual gifts. In so far as Roman Catholicism is concerned, I have affidavits from 
the additional party himself, one archbishop and two bishops. Eucharistic Celebration, at a 
public Sunday Mass, is of particular importance. The attendance at mass is seen as an 
essential, not optional, element of the Catholic faith. The sacrament of confession can be 


administered only in the presence of a priest and baptism, which is the means by which 
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baptism - cannot take place by those means. While it is true, as the respondents also submit, 
that care and assistance may continue to be provided to vulnerable individuals in the 
circumstances set out in regulations 13 and 18 of the Local Levels Regulations, such services 
do not amount to worship, any more than do other services which a church or other place of 
worship may provide to its local community, such as a lunch club. Equally, while funding 
has been made available by the respondents to encourage the participation in on-line 
services by elderly and vulnerable people, among others, to assist digital connectivity, that 
does not and cannot provide a substitute for worship. 

[62] Itis significant that the respondents do not dispute that the petitioners’ beliefs (and 
those of the additional party) are genuinely and sincerely held. It therefore matters not, at 
least in the context of this discussion, that some people, among the same or other faith 
groups, hold different views, or that they have supported the measures as being appropriate 
and necessary on public health grounds. Insofar as their support is based on their views on 
proportionality, those views are equally as irrelevant as those of the petitioners. It is not for 
them, or the respondents, to dictate to the petitioners or to the additional party, that, 
henceforth, or even for the duration of the pandemic, worship is to be conducted on-line. 
That might be an alternative to worship but it is not worship. At very best for the 
respondents, in modern parlance, it is worship-lite. 

[63] For all these reasons, I am clear that the effect of the closure of places of worship is 
that the petitioners, and the additional party are effectively prevented from practising or 


manifesting their religion, however many broadcasts or internet platforms may exist. 
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clear that the kirk had exclusive authority to deal with all matters of church life and 
worship. It also imposed on the elders of each church the legal responsibility to ensure that 
regular worship took place, including preaching and the ministry of sacraments. Elders 
were thus required by law to ensure that Holy Communion was celebrated and that baptism 
of infants and converts was carried out. There followed an attempt by the later Stuart 
monarchs to disregard the 1592 Act, as part of a move towards royal absolutism, leading to a 
century of religious conflict. The covenanter struggle which took place at that time was an 
example of the church’s resistance to attempts at government interference in church life, and 
was widely revered as an example of Christians standing up under severe persecution. That 
came to an end with the accession of William and Mary to the throne following the Claim of 
Right Act 1689, heralding a new era of religious toleration in Scotland. The inviolability of 
the protections of church freedoms including the jurisdiction of the church over worship 
were affirmed in the Acts of Union of both the Scottish and Westminster Parliaments. The 
independence of the church and freedom from interference by civil authorities has for many 
years been central to the self-identity of the majority of protestant churches within Scotland 


and is understood by many to be a theological imperative. 


Submissions for the petitioners 

[67] | Under reference to Mr Parsons’ report, and the “doctrine of the twa kingdoms”, 
senior counsel for the petitioners submitted that insofar as the Regulations criminalised the 
four central aspects of worship in which the petitioners believed - assembly to worship, the 
sacraments of communion and baptism, and congregational ministry - they were 
unconstitutional. It was a fundamental feature of the constitution in Scotland that the State 


had no authority over the worship of the church. Worship fell within the sole province of 
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[68] Closure of places of worship, thereby preventing the church from carrying out 
corporate worship, communion, baptism and congregational ministry trespassed into the 
sole province of the church. Those were all spiritual, not civil, matters. It was wrong to 
categorise the closure as being a civil matter, as if it were simply a law affecting a particular 
building or a matter extraneous to the church. The Regulations were therefore beyond the 
power of Parliament, and by extension, the Scottish Parliament and the respondents. It 
mattered not what crisis was faced by the government: it simply had no power to interfere 
in spiritual matters. In criminalising worship, the respondents had crossed a line which they 
were not permitted to cross. It may be that it was open to the state to impose other civil 
measures which might impact upon the right to congregate to worship (such as a 24 hour 
curfew) but that was not what they had done. The church could be trusted to act 


responsibly in relation to all matters pertaining to the pandemic (as it had done). 


Submissions for the additional party 

[69] Senior counsel for the additional party presented the constitutional argument from a 
different perspective. In his comprehensive written Note of Arguments and a wide-ranging 
written submission, he referred to certain Canons of Roman Canon law, and to the essential 
aspects of the additional party’s beliefs, set out above in para [60]. From a specifically 
Catholic perspective to allow for weddings and funerals but to ban the use of churches for 
baptism was a peculiarly disproportionate restriction because baptism was the necessary 
“gateway” sacrament to participation and reception of the other sacraments recognised in 
Catholic teaching. The Regulations, by forcing the additional party to close the churches for 


which he was responsible, had placed him in an impossible situation. He could not comply 
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fundamental rights, both under the Convention and at common law. However, his position 


was that the intervention by the respondents was neither. 


Submissions for the respondents 

[71] | Senior counsel for the respondents submitted that the Regulations did not relate to 
spiritual matters and so did not constitute an unlawful interference with the independence 
of the church in Scotland. The 1592 Act conferred power and jurisdiction on the units of 
Church government in ecclesiastical and spiritual matters alone. The 1592 Act insofar as it 
remained in force had to be read in accordance with the 1921 Act, which recognised the 
Declaratory Articles of the Church of Scotland and established the independence of the 
Church of Scotland in spiritual matters alone. Spiritual matters for the purposes of the 

1921 Act were matters of doctrine, worship (in the sense of the system and principles 
thereof), government, discipline, membership and office, constitution and membership of 
Church courts, the mode of election of office-bearers and the “boundaries of the spheres of 
labour” of its ministers and other office-bearers. Section 3 of the 1921 Act provided that 
nothing in that Act “shall affect or prejudice the jurisdiction of the civil courts in relation to 
any matter of a civil nature”. The state may, and does, regulate a host of civil matters that 
can affect places of worship, including, for example, health and safety law, compulsory 
purchase and planning; and occupiers liability. These were civil, not spiritual, matters. The 
2020 Act made no exception for premises used as a place of worship. The Regulations were 
made by the respondents acting within devolved competence under primary legislation of 
general application. Their objective was to protect life and public health by reducing as far 
as possible the incidence and transmission of the virus. Properly interpreted, they could not 


be said to be directed at spiritual matters. They were not directed at, and did not interfere 
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[74] Article IV clearly sets out the dividing line between Church and State. The question 
for determination in this case is, as counsel recognised, a more difficult one: on which side 
of the line does this case fall? Each party submits that the case falls squarely on their side of 
the line. There is an initial attraction in the petitioners’ argument that the closure of all 
places of worship for worship, and indeed the criminalisation of worship should it take 
place in defiance of the Regulations, is a spiritual matter, for what greater interference with 
worship could there be than to ban it altogether? On the other hand, there is an equal initial 
attraction in the respondents’ argument that legislation in the sphere of public health, 
particularly in a time of national crisis, is a matter for the state, the health of all the states’ 
citizens being exclusively a civil matter. The problem in this case arises because, in the 
exercise of its undoubted civil power to enact public health legislation, the state has 
suspended the ability of the petitioners to worship through the cumulative effect of a range 
of measures imposed upon society, and other religions, as a whole; one such measure being 
the requirement to close places of worship, and another being the requirement not to leave 
home without reasonable excuse. 

[75] The petitioners’ argument that no intervention at all is permissible in their worship, 
regardless of circumstances, is significantly weakened by two, perhaps three, matters which 
senior counsel for the petitioners was constrained to accept. The first was that it is a 
necessary consequence of her argument that the only body which has legitimate authority to 
order the closure of church buildings for public health reasons is the church itself. Since 
public health, by its very nature, affects the entire public, not simply members of the church, 
I do not accept that proposition which, apart from any other consideration, fails to recognise 
that Church members may acquire an infection at church which they then transmit to the 


broader community. Further, the proposition not only gains no support from, but runs 


43 


words of Lord Nicholls of Birkenhead at paragraph 41, “deliberately left the sphere of 
matters spiritual”. Senior counsel for the petitioner sought to derive support from that by 
pointing out that the petitioners had not deliberately left the sphere of matters spiritual, but 
I do not consider that Percy can be read as supporting the proposition that a matter can be 
civil only where the parties have deliberately left the spiritual sphere. Senior counsel for 

the respondents sought to derive some support from Gallagher v Church of Jesus Christ of 
Latter-Day Saints [2008] 1 WLR 1852, and Lord Hope of Craighead at paragraph 31, where he 
said that the legislation in that case (rating legislation) was not directed at Mormons because 
of what they believed in. However, that comment was made in the context of considering 
whether Mormons had been discriminated against because of their religion, which is not 
precisely the issue in the present case. 

[77] Nor is a complete answer to the petitioners’ case provided by the respondents’ 
argument that the state may, and does regulate a host of civil matters that can affect places 
of worship - both the buildings, and the churches which use them. That is to ignore that the 
fundamental objection to the Regulations read as a whole is not simply that they apply to 
places of worship, but that the effect of them is that by ordering their closure, they prevent 
those places from being used for worship. If the state legislated for no good reason to order 
the closure of every church in the land, that would clearly be unconstitutional. 

[78] Itis arguable that the state has not merely the power to act to preserve public health 
and life, but that it has a constitutional duty to do so. In this case, that duty has come into 
conflict with its duty not to interfere in matters which are the sole province of the church. 
The petitioners argue that there are no circumstances in which the state’s powers could 
trump their right of worship, no matter the scale of the public health emergency faced by the 


state, but that is not an attractive outcome, and is not one supported by the additional party 
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competence of the respondents (at least insofar as the petitioners and the additional party 
are concerned) if that interference is not proportionate. 

[82] That said, I propose to consider the question of proportionality in the context of the 
Convention argument as to the lawfulness of the Regulations, and I will therefore revert to 
the question of constitutional competence below. It was not submitted that proportionality 
should be approached any differently in either context - and Lord Reed’s observations 
would suggest that there is now no difference, if there ever was. It follows that the 
constitutional argument adds nothing to the petitioners’ case: if the Regulations are a 


disproportionate interference, the petitioners will succeed; if not, they will fail. 


The Convention Issue 
The Human Rights Act 1998 
[83] The Human Rights Act 1998 provides in section 6 that it is unlawful for a public 
authority to act in a way that is incompatible with a right protected by the European 
Convention on Human Rights (“the Convention”). The respondents are a public authority. 
They are bound by section 6. 
[84] | One immediate source of controversy between the parties is what is meant by 
section 13 of the 1998 Act which singles out the right to freedom of thought, conscience and 
religion for a special mention. That section provides: 
“(1) Ifa court's determination of any question arising under this Act might affect 
the exercise by a religious organisation (itself or its members collectively) of the 
Convention right to freedom of thought, conscience and religion, it must have 
particular regard to the importance of that right.” 


[85] The petitioners argue that this means that the article 9 right to freedom of thought 


conscience and religion is singled out for particular protection and must therefore be 
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therefore remain bound to act compatibly with Convention rights, notwithstanding the 


current threat to public health arising from coronavirus. 


The Scotland Act 1998 


[88] 


Section 54(2) of the Scotland Act 1998 provides: 


“(2) Itis outside devolved competence — 

(a) to make any provision by subordinate legislation which would be outside 
the legislative competence of the Parliament if it were included in an Act 
of the Scottish Parliament, or 

(b) to confirm or approve any subordinate legislation containing such 
provision.” 


Section 29(2) states that a provision is outside the legislative competence of the Scottish 


Parliament if it is incompatible with any of the Convention rights. 


[89] 


Section 57(2) provides: 


“(2) A member of the Scottish Government has no power to make any subordinate 
legislation, or to do any other act, so far as the legislation or act is incompatible 
with any of the Convention rights...” 


European Convention on Human Rights 


[90] 


Article 9 of ECHR provides: 


“1. Everyone has the right to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for 
the protection of the rights and freedoms of others.” 


Article 11 states: 


“1. Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests. 
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case any restriction should be the subject of strict scrutiny by the court: Manoussakis v 
Greece (1997) 23 EHRR 387. The greater the sanction, the greater the degree of justification 
required: Case of Biblical Centre of the Chuvash Republic v Russia (Application no 33203/08) 
12 June 2014. In considering the margin of appreciation, the court may have regard to a 
consensus between states, and common values; the court could also consider whether there 
were effective alternatives: Bayatyan v Armenia (2012) 54 EHRR 15. The respondents had 
failed to recognise that manifestation of religious belief was a fundamental right and 
freedom, and had erred by treating it as if it were a non-essential activity, when it was not. 
In considering proportionality, the court should take into account that other activities or 
businesses, such as professional sport and banks, had been allowed to continue to operate. 
The courts also continued to operate, including the use of jury centres in cinemas. Churches 
could be operated with better regard for public safety than, say, supermarkets, which had 
been allowed to stay open (senior counsel was prepared to accept that they could be 
regarded as essential, but in her submission, no more essential than places of worship). 
Reference was made to an expert report of Dr Ian Blenkharn (number 6/5 of process) on the 
adequacy of mitigation measures. He is a healthcare, occupational and environmental 
microbiologist with over 45 years' experience in the NHS and University Medical Schools, 
and in the private sector. He has advised many organisations on risk-reduction measures 
since the outbreak of Covid-19. A comparison could also be drawn with England and 
Wales, where churches had not been required to close in response to the new variant. 
Additionally, there was a growing international consensus whereby restrictions on places of 
worship had been struck down by the courts in a number of jurisdictions across the world. 
In this regard, senior counsel referred to a welter of cases: F (1BvQ 44/20), Federal 


Constitutional Court of Germany 29 April 2020; Roman Catholic Diocese of Brooklyn v Cuomo, 
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adoption of less restrictive measures, in-person worship could not operate within an 
acceptable and tolerable risk threshold. It was wrong to say that scientific judgments were 
in issue. The additional party did not dispute the science. He did dispute that the science 


required the closure of all churches. 


Submissions for the respondents 

[94] The nub of the respondents’ position is that the decision to close churches was 
ultimately a political one in which they enjoyed a large margin of appreciation. While it was 
true that the petitioners’ article 9 rights and those of the additional party were restricted, so 
too were many other Convention rights, including rights under articles 2 (life), 5 (liberty and 
security), 6 (fair trial), 8 (respect for family/private life), and others. All of the affected rights 
had to be considered by government when responding to the pandemic, all were important 
and all had been interfered with to some degree or other. It was impossible to rank them. 
The respondents had to carry out a constant balancing exercise which may change from time 
to time. Ultimately they had reached a political decision, in which the court should not 
interfere. It was irrelevant what had been done in other countries, or what the courts had 
decided there. This court was unaware of the factual background which informed decisions 
elsewhere. There was no emerging international consensus that bans and restrictions on 
religious services were unlawful. There had been insufficient time for such a consensus to 
emerge. The circumstances in Bayatan v Armenia (above) were very different from those 
surrounding the pandemic. In that case the consensus had emerged over a period of about 
70 years amongst almost all of the Member States of the Council of Europe, which was far 
removed from the circumstances here. However, it was relevant that the government had 


had dialogue with faith groups across the board and that many church leaders and 
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is one of the foundations of a democratic society; and that since religious communities 
traditionally exist in the form of organised structures, article 9 must be interpreted in light of 
article 11: Metropolitan Church of Bessarabia v Moldova [2002] 35 EHRR 13. The article 9(1) 
right of freedom of belief is absolute: Williamson v Secretary of State [2005] 2 AC 246. None of 
this is challenged by the respondents. They do not challenge the genuineness of the 
petitioners’ beliefs, nor could they lawfully do so. As they accept, it is irrelevant that others 
do not share those beliefs (and so, at least in this context, any belief held by other faiths, or 
for that matter, by the respondents, that worship may be conducted on-line, is irrelevant). 
[96] Itis also common ground that there has been interference with the article 9(2) right 
to manifest religion. As senior counsel for the petitioners submitted, the blanket ban on 
opening churches for public worship constitutes interference. The petitioners have no 
alternative means of manifesting their religion: cf R (SB) v Governors of Denbigh High 

School [2007] 1 AC 100 per Lord Bingham of Cornhill at 23 and 24. In contrast to the 
claimant in that case (a schoolgirl who had been denied access to her school unless she 
wore the school uniform, and who could have chosen to attend another school) the 
petitioners do not have the option of manifesting their religion in another way. Although 
the respondents at times appear to have suggested that on-line worship is an alternative 
means whereby the respondents may manifest their religion, as in the Deputy First 
Minister’s comments to the Covid-19 Committee, they do not dispute, in this petition, that 
there has been interference with the article 9(2) right. They found upon the fact that the 
interference is temporary. Nonetheless, the Regulations do give rise to interference, and, 
under reference to the discussion at paras [62] and [63] above on the relevance of on-line 


worship, the respondents are correct to accept that they do. The degree of interference 
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arbitrary in their application. The Regulations therefore pass the legality leg of the ECHR 


test. 


Legitimate aim 

[99] Insofar as they pursue the protection of public health and preservation of life, it is 
accepted by the petitioners and by the additional party, albeit with a degree of reluctance, 
that the Regulations pursue a legitimate aim which is within the scope of article 9(2). The 
reluctance stems from the caveat that it would not be a legitimate aim to pursue the 
elimination of all death, or even all premature death, which would, as the petitioners and 
the additional party point out, be impossible, and it could not be a legitimate aim to pursue 
the impossible. That is true, but I think it is unfair to attach too much weight to the 
statement in the first Strategic Framework document to the effect that there was “no 
acceptable number of people” the respondents were willing to let become affected, which 
can perhaps be seen as employing a degree of political rhetoric. As I have observed, that 
phrase does not appear in the latest version. The Regulations in any event do not in fact 
pursue the elimination of all premature death, since they admit of exceptions. Perhaps a 
better way of encapsulating their aim is that they seek to reduce risk by suppressing the 
virus to the lowest possible level and it is certainly not for this court to question that 


strategy. It is beyond question that the Regulations have a legitimate aim. 


Necessary in a democratic society 
[100] This leads to the core issue in this case which is whether the Regulations are 
proportionate. Parties accepted that proportionality falls to be assessed by adopting the 


four-stage approach set out in Bank Mellat; see also Christian Institute, above. Lord Reed at 
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Rationality 

[102] As Lord Reed made clear at Bank Mellat para [92] rationality is a causal test. The 
decision maker has a margin of appreciation, but that is achieved by holding that a measure 
is rationally connected to its objective if implementation can reasonably be expected to 
contribute to achievement of that objective. In applying this test, the court must not 
substitute itself for the decision maker. Rather, the test is an objective one, based on 
common sense and logic. The court is concerned with the substance of the measure, rather 
than the process by which it was reached: R (SB) v Governors of Denbigh High School [2007] 

1 AC 100. However the reasons given for a decision may at least in some circumstances 
show that the measure is irrational, as the decision of the majority in Bank Mellat illustrates. 
[103] Applying that to the facts of this case, insofar as the closure of places of worship 
combined with the stay at home requirement will inevitably reduce human interaction, 
which is a known means of transmission, it cannot be said, on an objective approach, that 
there is no rational connection at all between the Regulations and the aim. Much criticism 
was made by senior counsel for the petitioners, and for the additional party, of the manner 
in which the decision was reached. Senior counsel for the additional party spent some time 
in attempting to show that the decision was not justified by the reasoning of the respondents 
collectively or individually and that there was a complete absence of any data showing that 
persons had become infected in places of worship. There are various answers to this. First, 
as the SAGE document referred to in para [23] above makes clear, it is extremely challenging 
to determine where and how Covid-19 has been transmitted. Second, the criticism to some 
extent misses the point, which is that the overall risk is reduced by reducing human 
interaction. Simply because one cannot tell which people in the population will not catch or 


transmit Covid-19 as a result of the various different restrictive measures put in place, does 
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(v) The mere assertion that some other measure is equivalent and less intrusive is 
not sufficient; and equally the fact that some other measure can be envisaged is 
not enough. 

(vi) Itis relevant that the measure is “general, simple, easily understood and 
readily managed and supervised”. 

[106] The respondents accept that they have the burden of proof of showing that the 
desired level of protection could not have been achieved by less restrictive means. They 
also attach some weight to the importance of having a simple, easily understood “bright 
line” message (“stay at home”), although it is a moot point as to whether the legislation itself 
is simple and easily understood. As I have already observed, it is in relation to the margin 
of appreciation, the flip side of which is what level of scrutiny must be applied to the 
Regulations, that the parties differ. The respondents argue for a high margin of 
appreciation. They say that the following factors point to that result: a scientific judgment 
is involved (see R (Surayanda) v Welsh Ministers [2007] EWCA Civ 893, Thomas LT at 
paragraph 67); the decision was one more suitably taken by an executive subject to the 
scrutiny of Parliament than by the court (Bank Mellat, Lord Sumption at paragraph 21); the 
Regulations have been subject to the scrutiny of, and approved by, the Scottish Parliament 
(Bank Mellat, per Lord Sumption at paragraph 44; R (Dolan) v Secretary of State for Health and 
Social Care, Secretary of State for Education [2020] EWCA Civ 1605, per the Court of Appeal at 
paragraph 86 (this case is of particular interest since it involved a challenge to English 
regulations made in response to the pandemic)). No significance should be attached to the 
fact that churches (this time) had remained open in England and Wales: what measures to 
introduce depended on a range of factors, including the ability of the NHS to cope, and it 


should not be assumed that the prevailing conditions in England and Wales were the same 
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[109] I consider that this question is more finely nuanced than either party would have it. 
As the authorities make clear, the breadth of the margin of appreciation in each case 
ultimately must turn on the facts: Bank Mellat, Lord Sumption at paragraph 26; R (FACT), 
above. The magnitude of what is at stake is a factor to be taken into account: Metropolitan 
Church of Bessarabia at paragraph 119, where the issue at stake was said to be “the need to 
maintain true religious pluralism, which is inherent in the notion of a democratic society”. 
[110] As the respondents submit, while the present case does involve religious pluralism 
to the extent that the petitioners’ (and additional party’s) beliefs differ from those of other 
faiths, the facts in this case are far removed from those in the cases founded on by the 
petitioners. In Manoussakis the laws under consideration were ones which restricted the 
construction and use of temples by any denomination other than the Greek Orthodox 
Church. In Metropolitan Church of Bessarabia, Moldova had refused to recognise the church 
in question at all. In a third case, Case of Biblical Centre of the Chuvash Republic v Russia 
(Application no 33203/08, 12 June 2014), the issue was dissolution of a religious organisation. 
Those cases are of a different magnitude to the present case where the restriction is, on any 
view of a more limited nature and for a temporary period only. 

[111] As regards whether the decision involved a scientific judgment best left to an 
executive armed with expertise and experience not available to the court, I do not consider 
that the decision can be categorised in that way. As the petitioners point out, the science is 
not in dispute. It is accepted that Covid-19 is an extremely serious and highly transmissible 
disease which can result in serious illness and death. The scientific material on which the 
respondents based their decision is either available to the court or ought to have been made 
available. It should also be pointed out that also not in dispute is that mitigating measures 


such as social distancing, face masks, hand washing and good ventilation are known to 
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public (particularly, that section of it which attends places of worship, as opposed to those 
celebrating a sporting success, say) will not pay heed to, or will disregard, government 
guidance. As regards the point about attending three places rather than one, it does not 
really add anything to the argument, if one assumes that the visit to the supermarket and 
bank are essential ones which will be made in any event. When one comes to consider the 
other option which was considered and not recommended, option C, allowing places of 
worship to remain open for private prayer only, the respondents run into still more 
difficulties. It cannot be disputed that this option would give rise to a much reduced risk of 
people meeting than if attending for communal worship. To turn Professor Leitch’s opinion 
at paragraph 79 on its head, if someone is at the supermarket or bank anyway, how is the 
risk of transmission materially increased if that person were to pop into church for a short 
period of private prayer, alone? Senior counsel for the respondents submitted that such a 
person might meet others in the church, but that was not the reason given for disallowing 
even private worship. The sole justification in the advice given to ministers was that such a 
measure might be seen as discriminatory, since some faiths do not practise private prayer: 
see para [41] above. As senior counsel for the additional party submitted, without rejoinder 
from the respondents, that cannot be a valid justification, and indeed runs counter to the 
principle of religious pluralism. Further, a desire not to risk stakeholder relations (para [41]) 
and the taking of a difficult decision out of the hands of the vulnerable (para [46]) cannot, in 
my view, justify the extreme restriction which was imposed, when other options were 
available, and when the favoured option on public health grounds was expressly said to be 
preservation of the status quo. 

[113] A further problem for the respondents is that the factual information upon which 


their decision was based was wrong, inasmuch as they were misinformed about the number 
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the decision as to whether to use cinemas and if so which ones to the SCTS, which enjoys the 
resources of the state. I accept all of this, but the point, it seems to me, is that there is at the 
very least an implicit acceptance by the respondents that meeting indoors can be safe if 
suitable mitigation measures are adopted. The article 6 right to a fair trial within a 
reasonable period is important, but so, too, is the article 9 right, and nowhere have the 
respondents explained why in the one case, closure was considered to be necessary and in 
the other, not. 

[115] For all these reasons, and without in any way questioning the science which 
underlay the respondents’ decision-making, I conclude that the respondents have failed to 
show that no less intrusive means than the Regulations were available to address their aim 
of reducing risk to a significant extent. Standing the advice they had at the time, they have 
not demonstrated why there was an unacceptable degree of risk by continuing to allow 
places of worship which employed effective mitigation measures and had good ventilation 
to admit a limited number of people for communal worship. They have not demonstrated 
why they could not proceed on the basis that those responsible for places of worship would 
continue to act responsibly in the manner in which services were conducted, and not open if 
it was not safe to do so; in other words, why the opening of churches could not have been 
left to guidance. Even if I am wrong in reaching that conclusion, the respondents have in 
any event not demonstrated why it was necessary to ban private prayer, the reasons which 
were given for that recommendation being insufficient to withstand even the lowest degree 
of scrutiny. 

[116] For these reasons, I have therefore concluded that the Regulations, having failed the 
third stage of the Bank Mellat test, are not a proportionate interference with the article 9 


rights of the petitioners and additional party. 
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that the blanket closure of all places of worship can be said to have contributed to a material 
reduction in risk. 

[120] Considering next the importance of the affected right, it is not clear that the 
respondents have fully appreciated the importance of article 9 rights. They have admittedly 
paid lip service to article 9 by referring to it, but there is no evidence that they have accorded 
it the importance which such a fundamental right deserves. The reference in the Equality 
Impact Assessment relative to the Regulations (number 7/8 of process) to allowing only 
essential activities to continue would appear to suggest otherwise (particularly when one 
has regard to the activities which are considered to be essential). When addressing the 
Covid-19 Committee, the Deputy First Minister appears to have thought that there was no 
interference at all (para [54]). However, there is no doubt from the authorities, here and 
elsewhere, that the right to manifest one’s religion is an important right to which much 
weight must be attached. 

[121] As for severity of effect, it is all too easy to argue, as the respondents in effect do, that 
“it doesn’t really matter” that places of worship are closed because it’s only for a short 
period, and those who wish to do so can go on-line. The first of those points is valid to an 
extent, although it should be pointed out that 3 weeks became 6 became 9, and that by the 
time the Regulations (we are told) will be revoked or amended with effect from 26 March 
2021 they will have been in force for 11 weeks. I have already commented on virtual 
“worship”. It can be seen only as an alternative to, not a substitute for, worship. While 
some people may derive some benefit from being able to observe on-line services, it is 
undeniable that certain aspects of certain faiths simply cannot take place, at all, under the 


current legislative regime: in particular, communion; baptism; and confession, to name but 
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proportionality is the question the court must decide. Third, it is hardly relevant that some 
do not object to their rights being interfered with, if others in the same position do. 

[124] Ialso recognise the importance of the need for the so-called “bright line” message, 
which attracts a little, although not great, weight, given the extent to which such a message 
is already diluted by the other exceptions. 

[125] As regards the cases from other jurisdictions, for the reasons already given I do not 
attach weight to them beyond the fact that they emphasise the importance of the right to 
manifest religion whether in reliance on article 9 or under constitutions different from ours. 
The American cases perhaps give rise to the best soundbites - “Even if the Constitution has 
taken a holiday during this pandemic, it cannot become a sabbatical”: Gorsuch J, in Roman 
Catholic Diocese of Brooklyn v Cuomo, above - but they do not provide a sound basis for 
reaching a decision on proportionality in this jurisdiction. 

[126] Ultimately the matter is finely balanced, particularly as I recognise that the decision 
is ultimately a political one and that the respondents do enjoy some margin of appreciation 
at this stage of the test as at others. Nonetheless, the apparent under-playing of the 
importance of the article 9 right in comparison with other activities, coupled with the 
blanket ban on all forms of worship, including private prayer, communion, confession and 
baptism, lead me to the conclusion that even if some enforced restriction on the right to 
worship was justified by the situation in December 2020/January 2021, the Regulations in the 
form they were passed did have a disproportionate effect and thus that they also fail the 


fourth stage of the assessment. 
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[131] Senior counsel for the respondents invited me, in the event that I found in favour of 
the petitioners, to fix a further hearing so that they could address the court on the terms and 
timing of any remedy to be granted. This would give them the opportunity to make 
submissions on the desirability of the court making an order under section 102 of the 
Scotland Act 1998, including the potential for suspending the effect of the Court’s decision 
for a period to allow any defect in the Regulations to be corrected. Senior counsel further 
submitted that the court should not reduce any parts of the Regulations without affording 
the respondents the opportunity of making appropriate replacement provisions in respect of 
places of worship according to the circumstances then applying. The respondents further 
argued that even if the Regulations were found to be unlawful, it would not be appropriate 
for the Court to grant the declarator as to reasonable excuse, that being a decision for the 
respondents having regard to the evidence and advice available at the relevant time. 

[132] Senior counsel for the petitioners and for the additional party urged me not to follow 
the course suggested by the respondents. They submitted that if the petitioners were correct 
in their arguments then they should be able to resume worship immediately. There had 
already been irreparable harm; and in a reference to Gorsuch J, above, the holiday should 
not become a sabbatical. As regards the reasonable excuse declarator, it was necessary, SO as 
to ensure that the other remedies were effective. 

[133] The position is complicated by the respondents’ present intention (at least at the time 
of writing) to remove the restrictions imposed by the Regulations with effect from 26 March 
2021, meaning that any remedy I grant is in any event likely to have little practical impact. 
[134] While I consider that the circumstances are not necessarily such as to justify an order 
under section 102 - the Regulations have been in place for a relatively short period; third 


party rights are unlikely to be affected - I can see the force in allowing the respondents a 


